TAXATION TIMES
December 2021

Taxa on Times is a monthly newsle er published by UJA speciﬁcally with an intent and object to simplify and
provide clarity on certain provisions of the Income Tax Act, discuss the implica ons of various amendments
and circulars no ﬁed me and again, understand the judicial precedents as decided by various courts and
interpret these.
The Taxa on Times is an ini a ve to keep you abreast with the latest development in the realm of the Direct
Taxes in India.
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Introduc on

As we roll out this edi on of the Taxa on Times, we would
have already sailed into 2022. As we step into the new year
with fresh resolu ons & new goals – let's not forget the
valuable lessons which the year gone by has taught us.

Neha Raheja
Partner - Direct Tax UJA

Almost 2 years into the pandemic, every organiza on has
evolved in some way or another. Some organiza ons have
resumed working from oﬃce while others have either shi ed
to a permanent work from home / hybrid model of working.
The pace of digi za on & automa on has been accelerated
and certain trends arising out of the pandemic are becoming
the new normal. As we look forward to 2022, let's hope it
beings with itself new opportuni es for growth & well - being.
Coming back to December 2021's Taxa on Time's here's what
we have in store:
An ar cle elabora ng types of Permanent Establishment
& it's implica ons;
Case laws from diﬀerent Courts;
Tax News from around the world;
Tax Compliance Calendar for January 2022;
No ﬁca ons/Circulars from December 2021.
We hope that you ﬁnd this edi on of the Taxa on Times
useful. In case you have any feedback or need us to include
any informa on to make this issue more informa ve, please
feel free to write to us at info@uja.in
Happy Reading!
Best Regards,
UJA Tax Team
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Types of Permanent Establishment & it's implica on in India
The concept of a Permanent Establishment ('PE')
was introduced in the Income Tax Act 1961 ('ITA') as a
part of the statutory provisions of transfer pricing by
Finance Act 2001. Therea er, the Finance Act 2002
inserted the deﬁni on of PE under s. 92F(iiia) to
include a ﬁxed place of business through which the
business of the enterprise is wholly or partly carried on.
As per s. 90 of the ITA, the Central Government
has the power to enter into an agreement with other
country for avoidance of double taxa on or for
exchange of informa on or for the recovery of Income
Tax under this Act. These agreements are generally
called as Double Taxa on Avoidance Agreements
(DTAA) or tax trea es.
India has signed DTAA with majority countries.
These trea es provide for income that would be
taxable in either of the contrac ng states, depending
upon the understanding of the na ons, and condi ons
for taxing and exemp on from tax.
As per s. 90(2) of the ITA, if the provisions of the
DTAA are more beneﬁcial to the taxpayer than the
provisions of the ITA, then the provisions of the DTAA
will prevail. Thus, the provisions of the DTAA will
supersede the provisions of the ITA to the extent they
are more beneﬁcial to the taxpayer.
Ar cle 5 of the DTAA elaborates provisions of PE:
For the purpose of a DTAA, the term “Permanent
Establishment” means a ﬁxed place of business
through which the business of an enterprise is wholly
or partly carried out. A PE includes:

Fixed Place PE: Elements of a Fixed Place PE
include –
a. Existence of a ﬁxed place of business of a foreign
company which is at the disposal of the
foreign company;
b. The place of business is more or less for a ﬁxed
period and the said place in total or in part is at
the disposal of the foreign company;
c. Business of the foreign company is carried on
wholly or partly through this ﬁxed place.
Any space or premises which belongs to the Indian
subsidiary of the foreign company & the same is at
the disposal of the foreign company, it can be
established that the Indian subsidiary is a PE of the
foreign company.
The Delhi High Court in Lucent Technologies
Interna onal Inc. [2009] 28 SOT 98 (Del) has held that
a foreign company has a PE in India by virtue of
employees of it's sister concern being made available
to the Indian subsidiary to carry out the project.
In Rolls Royce Plc [2009] 122 TTJ 359 (Del) The
premises of a wholly owned subsidiary in India were
available to all the employees of the UK company in
respect of business opera ons in India & the UK Co.
had a place of business at it's disposal and a PE in India.
Service PE : Elements of a Service PE are as under :

a. A place of management, a branch, an oﬃce, a
factory, a workshop, a warehouse;

In Rolls Royce Plc [2009] 122 TTJ 359 (Del) The
premises of a wholly owned subsidiary in India were
available to all the employees of the UK company in
respect of business opera ons in India & the UK Co.
had a place of business at it's disposal and a PE in India.

b. A building site or construc on, installa on or
assembly project in connec on with sale
of machinery;

A service PE entails providing of services through
technicians or personnel which do not cons tute
Fees for technical services.

c. An agent (not being an independent agent)
habitually concludes contracts on behalf of the
foreign company, regularly delivers goods on
behalf of the enterprise or habitually secures
orders for & on behalf of the foreign company.

Such services exceed the speciﬁed period of me
as men oned in the tax trea es.

To simplify, a Permanent Establishment in India is
as under:
1. Fixed Place PE
2. Service PE and

Merely the presence of an employee in a third
country does not simply cons tute a PE if such
employee renders services to the parent company
and not to the third party.
In Tekmark Global Solu ons LLC [2010] 38 SOT 7
(Mum), it was held that deputa on of personnel by the
US company to the Indian company, without providing
any further service cannot create a PE in India.

3. Construc on PE/Installa on PE
4. Dependent Agent PE
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The Mumbai Tribunal in the case of Morgan
Stanley Interna onal has stated that the deputed
employees created a service PE in for the taxpayer in
India, since they con nued to be on the payroll of the
taxpayer or con nued to have lein on their jobs with
the taxpayer and they rendered services on behalf of
taxpayer in India.

a. Such an agent has the authority to conclude
contracts on behalf of the foreign company & to
decide the ﬁnal terms.

Installa on PE / Construc on PE : Elements of a
Construc on PE are as under :

d. The agent habitually concludes contracts on behalf
of the foreign company

b. The agent is dependent on the foreign company.
c. The agent is authorized to act on behalf of the
foreign company.

As per the OECD Model Conven on, an installa on
project cons tutes a Construc on PE if it lasts
more than 12 months and under the UN Model
Conven on, if it exceeds 6 months.

However, an agent will cons tute an agency PE if
he is an agent of independent status i.e

While cons tu ng a construc on PE, the following
points are generally included :

b. His ac vi es are not wholly or exclusively devoted
to the foreign company on behalf of whom he is
ac ng as an agent.

a Includes period for any preparatory work;
b A site exists un l the work is completely ﬁnished
or the project is abandoned;
c Temporary interrup ons such as bad weather or
shortage of labour are not to be excluded;
d Even if there are several contracts, a building
site should be considered as a single unit.
The Mumbai Tribunal in the case of J. Ray
McDerrmo Eastern Hemisphere Limited (2012) 54
SOT 363 (Mum), it was hereby held that the dura on
in respect of each contract is less than 9 months, it
will not cons tute a service PE in terms of Ar cle 5 of
India – Mauri us tax treaty.
In Tion Woon Project & Contrac ng Pte [2011]
338 ITR 386 (AAR), it was held that the me period of
independent installa on & assembly projects cannot
be aggregated to determine a construc on PE under
India – Singapore tax treaty.

a. He acts in his ordinary course of business;

The Hon'ble Mumbai ITAT in the case of Reuters
Limited Construc on House (2011) has stated that
even though an agent acts independently in the course
of his business, if his ac vi es are devoted wholly &
mostly to the foreign company, then such agents
cons tute a Dependent Agency in India.
What happens when it is established that a foreign
company has a PE in India?
1. The net income of the PE in India is taxable at 40%
+ surcharge.
2. The PE will have to obtain a PAN, TAN, GST
Registra on etc. in India.
3. The PE will be liable to ﬁle it's return in India,
withholding tax provisions become applicable
4. FEMA provisions and Companies Act provisions to
the extent become applicable.

Agency PE : Elements of an Agency PE are as under :
An agency PE is a racted if an agent appointed
by a foreign enterprise in India is a dependent agent.
A dependent agent shall be considered as a PE of a
foreign enterprise if such an agent:
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Case Law
The AO disallowed INR 23,00,000/- towards cost
“
of improvement incurred by the taxpayer merely on
the basis of enquires taken by the inspector from the
neighbors of the taxpayer. The CIT(A) restricted the
disallowance to INR 5,00,000/- sta ng that the
inspector ought to have undertaken the enquiries
from the builder who constructed the building as
against the neighbors. The ITAT upheld the order of
t h e C I T ( A ) re st r i c n g t h e d i s a l l owa n c e to
INR 5,00,0000/- and dele ng the disallowance of
INR 18,00,000/-

”

Facts
The taxpayer 1 had purchased an old ﬂat and
incurred a sum of INR 23,00,000/- towards renova ng
the house. The said amount incurred was claimed by
the taxpayer under s. 54 of the Income Tax Act 1961
('ITA'). The Ld. Assessing Oﬃcer ('AO') had asked the
taxpayer for bills & vouchers in connec on with the
expenditure incurred by him. The taxpayer did not
furnish any vouchers but submi ed that the same
must be allowed.
The Ld. Assessing Oﬃcer ('AO') deputed an Income
Tax Inspector ('inspector') to make an enquiry to verify
if any renova on had been undertaken by the taxpayer.
The inspector visited the taxpayers house & made
enquiries with the neighbors. The neighbours said that
they were not aware of any improvements done by
the taxpayer. On the basis of the reports submi ed by
the inspector, the Ld. AO came to the conclusion that
the taxpayer has not undertaken any improvement at
the house purchased & therefore, he disallowed the
en re amount.
The Ld. CIT(A) sustained the addi on to the extent
of INR 5,00,000/- and deleted a disallowance of
INR 18,00,000/-.
Aggrieved, the Revenue has preferred an appeal
before the Hon'ble Income Tax Appellate Tribunal.

undertaken repairs to the property almost 5 years
ago & therefore, he is not able to produce
evidence before the AO. It was further submi ed
that the en re works/ repairs were carried on by
the taxpayers rela ves & since he was residing in
Mumbai, he was unable to collect the bills
and vouchers.
2. The ITAT on perusal of the Assessment Order &
the Inspectors report observed that the inspector
has enquired with the neighbors & the neighbors
stated that they were not aware of the
improvements carried out by the taxpayer.
3. Merely, based on the enquiries made with the
neighbors, the inspector concluded that the
taxpayer has not carried out any improvement
work and disallowed the en re expenditure
claimed by the taxpayer. The Ld. CIT(A) stated that
if the AO intended to know exactly about the
improvement work carried out by the taxpayer, he
should have enquired with the builder who
constructed the building along with the neighbors.
Also, considering all other factors & also taking
into considera on that the taxpayer is not residing
in Chennai and residing in Mumbai, he disallowed
INR 5,00,000/- for lack of evidence & directed the
AO to allow the beneﬁt under s. 54 of the ITA to
the extent of INR 18,00,000/-. The Ld. CIT(A) laid
emphasis on the following decisions wherein it
was upheld that strict proof is not necessary for
reaching a decision in Income Tax ma ers – CIT
V/s Smt. Vimlaben Bhagvandas Patel, Anraj Narain
Dass v/s CIT, Laxmin Co V/s CIT, Devi Das Madhav
Prasad V/s CIT2
4. The ITAT upheld the order of the CIT(A) to be fair
& reasonable and to allow to the taxpayer the
beneﬁt of s. 54 to the extent of INR 18,00,000.

Issue
Is the taxpayer eligible to claim deduc on under
s. 54 of the ITA in respect of cost of improvement
incurred?
Held
1. The taxpayer was residing at Mumbai & purchased
a ﬂat at Chennai & subsequently repairs were
carried out at the house. The Counsel for the
taxpayer submi ed that the taxpayer had
1 ACIT V/s Sambandam Dorairaj [2021] 133 taxmann.com 40 (Chennai
Trib)
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Employee contribu on to PF & ESI paid a er the
“
due date of the respec ve Acts but before the due
date of ﬁling the return of income is an allowable
deduc on & the same cannot be disallowed under
s. 43B or s. 36(1)(va) of the ITA for AY 2019 – 2020.
Explana on to s. 36(1)(va) introduced vide Finance
Act 2001 is applicable w.e.f AY 2020 – 2021 and does
not apply retrospec vely.

”

Facts
The taxpayer 3 ﬁled it's return of income declaring
a total income of INR 38,767,430/- which was
processed under s. 143(1) of the Income Tax Act 1961
('ITA'). The CPC issued in ma on making a
disallowance of INR 21,55,855/- towards employee
contribu on to ESI & PF. On an appeal, the Ld. CIT(A),
NFAC conﬁrmed the disallowance made under s. 143(1)
on account of the taxpayers failure to pay employees
contribu on to PF/ESI within the prescribed due dates
as per s. 36(1)(via) of the ITA. Against the order of the
CIT(A), the taxpayer has preferred an appeal before
the ITAT.
Held
1. Before the ITAT, the Ld. Authorized Representa ve
('AR') for the taxpayer submi ed that the taxpayer
had deposited the employees contribu on of
PF/ESI though with delay of few days from the due
dates men oned in the respec ve Acts, however
the same was deposited well within the due date
of ﬁling the return of income. It was submi ed
that the fact is not under dispute & where such
contribu on has been deposited before the due
date of ﬁling the return of income, no disallowance
under s. 36(1)(va) of the ITA can be made. Several
case laws have been relied upon in support of the
aforesaid view. Explana on added to s. 36(1)(va)
of the Finance Act 2021 will take eﬀect from
st
1 April 2021 & will apply from AY 2021 – 2022 &
subsequent years. It was further submi ed that
the adjustment is beyond the scope of s. 143(1)
of the ITA.
2. The Ld. Departmental Representa ve ('DR')
submi ed that as per the details furnished in the
tax audit report, the payment of employees
contribu on to PF/ESI amoun ng to INR 21,15,855/was not made as per the prescribed due dates
under s. 36(1)(va) of the ITA and since these have
not been disallowed in the return of income ﬁled

by the taxpayer, the variance between the tax
audit report & ITR has been duly ﬂagged by the
CPC in the computerized & disallowance under
s. 143(1)(a)(iv) on the basis of the fact furnished
by the taxpayer was made which clearly falls
within the ambit of prima facie adjustment to be
carried on under s. 143(1)(a)(iv) of the ITA. Further,
a en on was invited to the explana on to s. 36(1)
(va) of the ITA introduced vide Finance Act 2021
wherein it was submi ed that the law has always
been very clear i.e employees contribu on to
speciﬁed fund will not be allowed as a deduc on
under s. 36(1)(va) if there is a delay in deposit even
by a single day as per the due dates men oned in
the respec ve legisla on. Also, the amendments
are clariﬁcatory in nature & therefore applicable
with retrospec ve eﬀect.
3. The Hon'ble Jaipur ITAT in the case of it's own
decision KP Airtech4has held that where PF/ EPF/
CPF/ GPF etc. if paid a er the due date under the
respec ve Acts but before the ﬁling of the return
of income under s. 139(1), cannot be disallowed
under s. 43B or under s. 36(1)(va) of the ITA. The
said decision has subsequently be followed in CIT
V/s Jaipur Vidyut Vitran Nigam Ltd,5 CIT V/s Udaipur
Dugdh Utpadak Sahakari Sangh Ltd,6 CIT V/s
7
Rajasthan Renewable Energy Corpora on Ltd and
these decisions clearly and consistently have held
that where PF & ESI has been paid a er the
respec ve due dates under the Acts but before
ﬁling of return of income under s. 139(1), the same
cannot be disallowed under s. 43B r.w.s 36(1)(va)
of the ITA.

4 K.P. Airtech V/s Dy CIT [ IT Appeal No. 41 and 42/JP/2021, dtd.
16.08.2021]
5 CIT V/s Jaipur Vidyut Vitran Nigam Ltd 363 ITR 307

3 Dhabriya Polywood Ltd V/s ADIT, CPC, Bangalore (2021) 133
taxmann.com 135 (Jaipur – Trib)
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4. In the instant case, employees contribu on to ESI & PF collected by the taxpayer from it's employees has been
deposited well before the due date of ﬁling of return of income under s. 139(1) of the ITA. Further, it is noted
that the Ld. CIT(A) has referred to the explana on to s. 36(1)(va) & s. 43B introduced by the Finance Act 2021
and has also referred to the ra onale of the amendment as explained in Memorandum to Finance Bill 2021,
however, he has simply failed to consider the express wordings in the said Memorandum which says “these
amendments will take eﬀect from 1st April 2021 and will accordingly apply to AY 2021 – 2022 and subsequent
assessment years.” In the instant case, the impugned assessment year is AY 2019 – 20 and therefore, the said
amendment cannot be applied to the instant case. Therefore, in light of the aforesaid discussion, the deposit
of employees contribu on to PF & ESI before the due date of ﬁling return of income but a er deposit in
respec ve due dates ought to be deleted.
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Tax in the News

Cyprus to proceed with tax reform in 2022

Panama adapts laws on exchange of informa on
for tax purposes to interna onal standards.

h ps://knews.kathimerini.com.cy/en/news/cyprus-toproceed-with-a-tax-reform-in-2022

h ps://mnetax.com/panama-adapts-laws-on-exchangeof-informa on-for-tax-purposes-to-interna onal-standar
ds-46431

Elon Musk to pay over $11billion in taxes this
year; con nues to sell Tesla stock to
gather money.

Belgium and France sign new tax treaty

h ps://www.ﬁnancialexpress.com/market/elon-musk-to
-pay-over-11-billion-in-taxes-this-year-con nues-to-selltesla-stock-to-gather-money/2386818/

h ps://mnetax.com/belgium-and-france-sign-new-taxtreaty-46420

The OECD has released the Model Rules paving
the way for roll out of the new global tax regimes
that will subject mul na onal corpora ons to a
minimum tax of 15% from 2023. The rules set
out the mechanism for implementa on of the
regime adopted by 136 countries.

Corporate Tax Rates around the World, 2021

h ps://economic mes.india mes.com/news/economy/
policy/oecd-paves-way-for-new-global-tax-regime-rollout/ar cleshow/88398752.cms

h ps://taxfounda on.org/corporate-tax-rates-by-country
-2021/

The newly agreed global minimum corporate tax
to prevent mul na onal ﬁrms from avoiding the
legal cess regime is riddled with clauses to ensure
that proﬁts stay with rich na ons.

OECD countries tax revenues fell in 2020, but less
than their GDPs

h ps://www.downtoearth.org.in/news/economy/globalcorporate-taxa on-the-new-bare-minimum-80383

h ps://mnetax.com/oecd-countries-tax-revenues-fell-in2020-but-less-than-their-gdps-46360
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Circulars, No ﬁca ons & Press Release
Circulars
CBDT no ﬁes one- me rela on for veriﬁca on of
all income tax return e-ﬁled for AY 2020-21 which
are pending for veriﬁca on and processing may be
th
completed by 28 February, 2022.

The Central Government makes 'the e-Veriﬁca on
Scheme, 2021' and will come into force on the date
of publica on in the Oﬃcial Gaze e.

h ps://www.incometaxindia.gov.in/communica ons/circul
ar/circular-no21-2021.pdf

h ps://www.incometaxindia.gov.in/communica ons/no ﬁ
ca on/no ﬁca on-137-2021.pdf

CBDT no ﬁes the me limit of issuance of in ma on
th
u/s 143(1) for AY 2020-21 to 30 June, 2022.

The CDBT inserts Rule 2DD of Income-tax Rules,
1961 called as the Income Tax Amendment (34th
Amendment) Rules, 2021 Computa on of exempt
income of speciﬁed fund for the purposes of clause
(23FF) of sec on 10 of Income Tax Act, 1961.

h ps://www.incometaxindia.gov.in/communica ons/circul
ar/circular-no21-2021.pdf

h ps://www.incometaxindia.gov.in/communica ons/no ﬁ
ca on/no ﬁca on-138-2021.pdf

No ﬁca ons

Central Government hereby no ﬁes provisions of
amendments in agreements between the
Government of the Republic of India and the
Government of the Kyrgyz Republic for the
avoidance of double taxa on, shall have eﬀect in
the Union of India

The Central Government makes 'd the Faceless
Appeal Scheme, 2021' and will come into force on
the date of publica on in the Oﬃcial Gaze e.

h ps://www.incometaxindia.gov.in/communica ons/no ﬁ
ca on/no ﬁca on_no_139_2021.pdf

h ps://www.incometaxindia.gov.in/communica ons/no ﬁc
a on/no ﬁca on-135-2021.pdf

The CDBT inserts Rule 21AK of Income-tax Rules,
rd
1961 called as the Income Tax Amendment (33
Amendment) Rules, 2021 in respect to condi ons
for purpose of clause (4E) of sec on 10 of Income
Tax Act, 1961.
h ps://www.incometaxindia.gov.in/communica ons/no ﬁ
ca on/no ﬁca on-136-2021.pdf
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Upcoming Compliances for November 2021

7 January 2022

30 January 2022

Due date for deposit of Tax deducted/
collected for the month of December, 2021.

Quarterly TCS cer ﬁcate in respect of quarter
ending December 31, 2021

Due date for deposit of TDS for the period
October 2021 to December 2021 when
Assessing Oﬃcer has permi ed quarterly
deposit of TDS under sec on 192, sec on
194A, sec on 194D or sec on 194H

Due date for furnishing of challan-cumstatement in respect of tax deducted under
sec on 194-IA, 194-IB & 194M in the month
of December, 2021

14 January 2022

31 January 2021

Due date for issue of TDS Cer ﬁcate for tax
deducted under sec on 194-IA, 194-IB
194M in the month of November, 2021

Quarterly statement of TDS for the quarter
ending December 31, 2021

15 January 2022
Due date for ﬁling of audit report under
sec on 44AB for the assessment year 202122 in the case of a corporate-assessee or
non-corporate assessee (who was required
to submit his/its return of income on October
31, 2021)

Audit report under sec on 44AB for the
assessment year 2021-22 in the case of an
assessee who is also required to submit a
report pertaining to interna onal or
speciﬁed domes c transac ons under
sec on 92E
The due date for ﬁling of audit report for
Assessment Year 2021-22 has been extended
vide Circular no. 17/2021, dated 09-09-2021

The due date for ﬁling of audit report for
Assessment Year 2021-22 has been extended
vide Circular no. 17/2021, dated 09-09-2021
Quarterly statement of TCS for the quarter
ending December 31, 2021
Due date for furnishing of Form 15G/15H
declara ons received during the quarter
ending December, 2022
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Contact Us
INDIA OFFICES

INTERNATIONAL OFFICES

PUNE
201, Tower S4, Phase II, Cyber City,
Magarpatta Township,
Hadapsar, Pune - 411 013
91 20 2689 8860
91 20 2689 9980

FRANCE - PARIS
OCA, Organisation,
Conseil, Audit
63, Avenue de Villiers
75017

MUMBAI
203, 2nd floor, Mahinder Chambers,
W. T. Patil Marg, Opp. Dukes Factory,
Chembur, Mumbai - 411 071
91 22 6770 3631
91 22 2520 5992
GURGAON
248, 2nd Floor, Tower-B, Spazedge
Commercial Complex, Sector 47,
Sohna Road, Gurgaon – 122 001
91 12 4407 8407
91 12 4407 9407
BENGALURU
301, 3rd Floor, Four Squares,
85, Haudin Road, Yellappa Chetty
Layout, Sivanchetti Gardens,
Bengaluru, Karnataka - 560042
91 80 4141 1241
91 80 4242 0800

MARSEILLE
10 Place de la Joliette - Les Docks Atrium 10.6 CS 13543
13567 Cedex 02
SPAIN – TREBEKI
Juan De Ajuriaguerra 6,1, IZQ 0,
48009, Bilbao
UAE – T.C.A. INTERNATIONAL
FZE
Office No. 214, Business Centre 2,
Rak Free Trade Zone,
Ras Al Khaimah
GERMANY – btu Beraterpartner
Feldbergstrasse 27-29
D-61440, Oberursel
JAPAN – KOMIYAMA & Co.
3-6-9 Roppongi, Minato-ku
Tokyo, - 106-0032
VIETNAM – BHG
176 Alley, Doi Can Street,
Ba Dinh /District, Hanoi
ITALY – Studio Vienna
Via Hoepli 3 - 20121
Milano

The information contained in this newsletter is general and purely informative in nature. This intent of this
newsletter is not to provide any advice or address in concerns in particular. We take every effort and
precaution to ensure that the contents of this newsletter are accurate. We however, suggest to take
professional advice before acting on the information contained in this newsletter. Also, we cannot be held
responsible or liable for any damage incurred due to reliance on the information contained in this newsletter.
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